S

Construction Coni‘rci’s
Top Sticking Points

Presented by
Gary Quinnett

December 15, 2015




TOPICS 1

A. Payment Clauses

B. Flow-Through Clauses

C. No-Damage-For-Delay Clauses
D. Performance and Timing Clauses
E. Project-Termination Clauses

F. Liquidated Damages Clauses
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PRACTICE TIP

Project Sheet

=« Projectname:

=«  Owner:

«  Architect:

« Coniract Value:

« Coniract Documendis:

«  Commence Dale:

« Completion Date:

= Pendlly for Completion Dale Miss:

« nsurance and bond: [K regurements: Cerlificales Needed]
« Means and Methods Due Dalte:

« Schedule of Values Due Dale:

«  Appications for Payment:

=« hHnad Payment:

«  Change Orders:

« Look-Ahead Schedule:

« Subconiractors:

=  Pre-Ren and/or bond nofice regueemends:
« Supernifendent:

«  Foremanis):

[Disperse o President. COO., AP, AR, Supermiendent and Foremani{s): embed key niggersin calendar]
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A. PAYMENT CLAUSES

Payment from Owner to Contfractor {lump sum)

Retainage: withholding of a percentage of the
contract funds earned by a confractor; benefits the
owner, protecting against liens, claims and defaults;
as much of the project’s profit is INn the retainage pool,
IT encourages contractor to complete finals
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PAYMENT CLAUSES

Four key events:

Final Payment

Schedule of Values Submitted
Application for Payment
Substantial Completion
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PAYMENT CLAUSES

Schedule of Values:

=  Schedule of Values submitted before work begins
=  Allocates the contract sum to the varicous portfions of work

=  Scrutinized initially and again when coniractor delivers requests
for payment

=  AlA form typically used

Sample Schedule of Values Clause:

Aftleast 10 days prior to submitting the first application for payment,
contractor shall submit a schedule of values allocating the entire
Coniract Sum to the various portions of the Work, and supported by
such data as required by the Architect.
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PAYMENT CLAUSES

Application for Progress Payment

Afterwork begins, the contractor submits application for
payment to owner or architect

Assuming the gpplication is proper, paymentis made
withholding retainage

Sometimes must be signed and notarized, with lien waivers
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PAYMENT CLAUSES

Sampie Application for Progress Paymeni Clause:

Owner shall make progress payments monthly as the work proceeds. At least 10 days
before each proagress payment falls due. contractor will submit to archifecT for review
the application for payment filled out and signed and certified by contractor on the
approved form covering the work completed as of the date of the applicationand
supported by the schedule of values and other such data as archifecf may
reasonably require. If payment is requested on the basis of matenals and equipment
nol incorporated in the work but delivered and suitably stored at the site or at
another location agreed to inwrnih the application for payment shall also be
accompanied by such supporting data. satistfactory to owner., as will establish owner's
title to the material and equipment and protect his or her infterest in such maternal
and vipment. including applicable insurance. Archifect will. within 5 days after
receipt of each application for payment. either indicate in writing his or her approval
of payment and present the application to owner. or retum the application to
conilractor indicating in writing his or her reasons for refusing 1o approve payment. In
the latter case. contractor may make the necessary comrections and resubmit the
application. Owner will, within 5 days of presentation to him or her of an approved
application for payment. pay contractor the amount approved by Archifect.
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PAYMENT CLAUSES

"Substantial completion” should be defined, since
whether this stage is reached will tfrigger different
remedies for breach. Typically, it is defined as

“sufficiently complete iIn accordance with contract

documents so that owner can occupy or use the
work.”
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PAYMENT CLAUSES

Sample Substantial Completion Clause:

The date as certified by Architectwhen the
construction of the project or a specified part of the
project is sufficiently completed, iIn accordance with
the contract documents, so that the project or

specifiled part can be used for the purposes for which
It was infended.
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PAYMENT CLAUSES

Oklahoma courts refer to “substantial compleltion™ as “substantial
paerformance.” Inst. 3.23, Oklahoma Jury Insiructions-Civil, states:

A party is nol required to perform each and every term of a contract
completely and exactly in order to recover for its breach.

[Plaintiff]’s performance is substantial if fhe fshe fil] proves all of the following:
1 IDefendani] received substantially what the contract required;
2 Any omissions, deviations or defects can be comrected without

difficulty; and
3 IPlaintiff] acted in good faith in infending to perform [his/her/ils]
part of the contract.

The notes to the instruction state that offsets for minor deficiencies are
justified if substantial performance is found, and the remedy in gquanifurm

merull if no substantial performance is found.
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PAYMENT CLAUSES

Final Payment

INcludes retainage and frequently sums owed the
contractor for change orders

architect typically makes a final inspection, creates a
"punch list,” and conditions final payments on its
satisfactory completion
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PAYMENT CLAUSES

Sampie Final Paymeni Clause:

If the Architect is saftisfied that the work has been completed and contractor has
fulfilled all of his or her obligations under the contract documents. he or she will, within
10 days affer receipt of the final OPﬂg_:aﬂon for po¥men1, indicate inwriting his or her
approval of payment and present t application 1o owner for payment. Otherwise.
Architect will retum the application to contractor. indicating inwmfhi his or her
reasons for refusing to approve final Paymeni, N which case contractor will make the
necessary comechtions and resubmit the application. Owner will, within 10 days of
presentation o him or her of an approved inal application for payment. pay
coniractor the amount approv by Architect. It affer substantial completion of the
work final completion of the work Is maternally delayed through no fault of coniractor
and Architect so confirms. owner shall. upon cerfiication by Architect. and without
ferminating the agreement. make payment of the balance due for that portion of
the work fully completed and accepted. If the remaining balance for work not fully
completed or comected is less than the retainage stipulated in the agreement. and if
bonds have been fumished as required herein. |parclgy(lph A. The written consent of
the surety 1o the payment of the balance due for that porfion of the work fully
completed and accepted shall be submitted by contractor to Architect prior to
cerhfication of such payment. Such payment shall be made under the terms and
(:lor_\diﬁons governing final payment., except that it shall not constitute a waiver of
claims.

Lorer O &5 Off Caoary Draonviicd Qomrareez i,

PLLC [AGS) 312-1331  groan@ggop-ones o onr 15




PAYMENT CLAUSES

Okilachoma™s Prompt Pay Stalute

Okiahoma™s Fair Pay for Construction Act, 61 O.S. §§ 221 et sec, applies to public projects.
Relevant definmhions include:

“Comnstruction contract™ means a written contract or subconiract awarded by an owner or
contraching enhty for the purpose of making any public improvements or constructing any public
buillding or making repairs to or perfforming mainfenance on the same. 61 O.S. § 222(1)

“Reftainrage”™ means the difference bebween a proper invoice amount on a construction
contract and the amount paid on said contract. 61 O.S. § 222(6)

The Act doesn™t apply to roads, bridges, and highhways. See full ist of exceptltions at 61 O.S. § 227

The Act states that for conlracts exceeding $25,000, the owner must make progress payments
within 30 days of a proper application, and imits the nghits of owners and subs to reduce a proper

invoice. 61 O.S. § 223 It defines when a pime conlractor may suspend performance for non-
payment 61 O.S. § 225, and imits retaimage. 61 O.S. § 226
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PAYMENT CLAUSES

Payment from Coniractor to Subs
= "Pay-if-paid” are red flags to the subconitractor.

= These clauses shift the risk of non-payment from the
general contractor to the sub.
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PAYMENT CLAUSES

» See Swanda Bros., inc. v. Chasco Constructors, Pid.,
fd 0., 2010 Wi 476639 {W.i. Okda. 201T0) ruling that the
following clause was a valid paid-if-paid clause:

Payment to [General Contractor] by Owner 1s a condifion
precedent to pa ent to [General Conitractor's] duty to
pay [Subcontractor]. [General Contractor] shall withhold
refainage from [Subcontractor's] progress payments at a
rate equal to the percentage retained by Owner from
pa ents to [General Contractor]. [Subconitractor] shall
nol be enhtled to receive final payment under this
Subcontract until all work to be done hereunder has been
acceplted by Owner and a complete release of any and
all claims against [General Contractor] has been
delivered by [Subcontractor] to [General Contractor].
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PAYMENT CLAUSES

= Oklahoma's Fair Pay for Construction Act also has
provisionsrelevant to payment to subcontractors
61 O.S. § 224

= The prime confractor must pay the subcontractor
withinten {10) calendar days affer the prime
contractorreceives its corresponding payment for
the work performed. |d.

= The subcontractor must pay the sub-subcontractor
withinseven (/) calendar days affer receiving
pcayment. |d.
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PRACTICE TIP

When representing subss, lessen the potential impact
of a pavy-if-paid clause bvy:
 Notwaiving prompt pay statute

* Provision that payment to sub is required unless the
nonpaymentis the sub’s fault

* Provision that sub retains lien and bond rights
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B. FLOW-THROUGH CLAUSES

The "Contract Documents’” The prime contfract,
and all documents that are incorporated by
reference, e.qg. specifications, general condifions,
and post-execution modifications

Requests for proposals, proposals, and bids are
usually excluded from Contract Documents

Subcontracts typically incorporate all Contract
Documents
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FLOW-THROUGH CLAUSES

Sample Pass-Through Clause:

Whereas Subcontractor has entered into a Subcontract
Agreement with Conitractor for work to be completed at
Project Name, see Subcontract Agreement, dated
October 1, 2015, attached as Exhibit A. Subcontractor
and Sub-Subcontractor now wish to enter into this
Secondary Subcontract Agreement. This Secondary
Subcontract Agreement passes down all relevant nghts
and responsibiliies from the Subcontract Agreement into
the Secondary Subcontract Agreement. In the event of a
conflict between the Subcontract Agreement and the
Secondary Subcontract Agreement, the terms and

condihons of this Secondary Subcontract Agreement shall
prevail.
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PRACTICE TIP

When representing the subcontractor:

Strike from the list any documents that do not apply to the
project

Limit the subcontract documents to documents actually
received by subcontractor

» Stnke most onerous provisions:

0

0w

Any waiver of rights under M&M liens or bonds
Any waiver of damages for delay
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NO-DAMAGE-FOR-DELAY CLAUSES

No Damage for Delay Clauses

A no damages for delay clause provides that, in the event the contractoris
delayed in the performance of the work b¥ any act of the owner or the
owner’'s agents, then the contractoris entitled to an “extension of fime”

for the performance of the contract, bul not to recover damages for delay
from the owner. In other words, the no damages for delay clause provides
that a fime extension is the contractor’s only remedy and the owner is not
liable to the contractor for payment of exira compensation ordamages by
reason of delay.

No Oklahoma cases are reported on this clause. However, the generalrule
is that the No Damage for lay clause will be enforced unless tThe delay
was not confemplated by the parties, was unreasonable in duration,
resulfed from a breach of contract, or resulted rom the owner’s
interference with the contractor’s work.

See citations in written materials
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PRACTICE TIP

Draft clause that permits an adjustment in the
contract sum if the schedule slips [grace period]
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D. PERFORMANCE AND TIMING CLAUSES

Performance

Many construction contracts contain some version of
a "means and method” clause. Generally, a
contractoris solely responsible to implement the
owner's design concept through means and
methods of its choosing, so long as the owner does
Not dictate that the contractor employ specific
means and methods. Typically, the contractor will
INspect the job site, and deliver a "means and
methods” plan at the fime of bidding. It will cover
subjects such as union labor, mobilizations,
supervision, seguencing, and materials.
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PERFORMANCE AND TIMING CLAUSES

Sample Means and Method Clause:

Coniractor will supervise and direct the work efficiently and with his
or her best skill and attention. Contractor will be solely responsible
for the means, methods, techniques, sequences, and procedures
of construction. Contractor will be responsible 1o see that the
finished work complies accurately with the contract documents.

Conitractor will keep on the work at all fimes during its progress a
competent resident superintendent, who shall not be replaced
without written notice to owner and [archifect/engineer] except
under exiraordinary circumstances. The superintendent will be
contractor's representative at the site and shall have authority to
act on behalf of contractor. All communications given to the
superintendent shall be as binding as if given to coniractor.

Beware: the coniractor should not assume that the owner’s
observance of the work will relieve the coniractor of responsibility.
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PERFORMANCE AND TIMING CLAUSES

Schedule

The schedule for completion of the contract work is
an essential component of the contract, and
frequent focus of construction litigation. Frequently,
the schedule is incorporated by reference into the
contract documents, with commencement date,
milestone dates for the essential tasks, and project
completion date. The schedule will be updated
periodically to reflect changes in the schedule 1o
reflect changes and progress.
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PERFORMANCE AND TIMING CLAUSES

Sampie Schedule Clause:

Subconiractor acknowled and commits to the overall Project Schedule as
defined by the Subconitract Documents and the terms herein. Subconiractor
acknowled that meeling these durations and milestone dates is a condition of
award. a any costs required 1o meet the schedule durations and milestone dates
are iIncluded in this proposal and failure 1o meet these milestone dates may result in
withholding of progress payments or supplementing of work forces at its expense.
Durations and dates are preliminornin nature and may be adjusted at the
Coniractor's discretion as required by project schedule.

Subconiractor shall coordinate directly with Contractor site management staff to
generate and maintain a two-week look-ahead schedule and sequence afl all fimes.

Time 1s of the essence In this agreement. Subconitractor shall complete its work within
the mutually agreed prﬂ'ect schedule and sequence iIncluded with this agreement.
Subconiractor will provide sufficient manpower. Including multiple crews it required.

o meet the schedule durations for completion of the work.
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PRACTICE TIP

Time not of the essence unless so provided 15 O.S.
§174

Reasonable time allowed where not specified 15 O.S.
§173
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E. PROJECT TERMINATION CLAUSES

A party to a contfract has confractual and non-

contractual rights to terminate a construction
contract.

As for contractual rights, an owner may wish to
INclude a termination for convenience clause, which
would limit the owner's liability in the event that the

ownerfor any good faith reason decides to abandon
tThe project.

Such clauses could save owners who are
unexpectedly confronted with large cost overruns
due to differingsite conditions. See, Restatement
(Second)] of Contracts, 261-272.
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PROJECT TERMINATION CLAUSES

Sample Termination for Convenience Clause:

Ownershall have the right to terminate this

Agreement for any reason, at any time on giviNng
Nnotice iNn writing to Contractor.

Uponreceipt of owner's cancellation, Contfractor
shall cease ocperations. Contfractorin such event
shall receive payment for Work completed, costs
caused by the termination, and reasonable
overnead and profit for Work not executed.
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PROJECT TERMINATION CLAUSES

Sampie Termminalion for Cause Clause:

If CONTRACTOR or any Subconiractor shall maternally breach any provision of this
Coniract. and such breach shall not be comrected within {10) days affer written notice
from COMPANY 1o CONTRACTOR f[or. if such breach is nol comrectable within (10)
days. then within reasonable time after such notice). or if CONTRACTOR shall become
insolvent. enfters voluntary or involuntary bankruptcy or receivership or in the event of
defaultl. sequesiration or seizure of CONTRACTOR’S operatltions under a mortgage. lien
or pﬁviggge, then COMPANY will have the right without prejudice 1o any other nghits
or remedies It may have hereunder or by operations of law) to terminate
CONTRACTOR'S nght to proceed with performance of this Coniract. whereupon
COMPANY or its nominee may take over and complete the performance of this
Coniract in which event. the fitle to and products of CONTRACTOR'S Work. whether
complete or partially complete as well as all matenails prepared procured or set aside
for the work by CONTRACTOR shall vest in COMPANY. Insuch event, COMPANY will
have the opftion 1o require CONTRACTOR o withdraw from the Worksite and
CONTRACTOR shall permit COMPANY 1o use CONTRACTOR'S facilities and associated
equipment, maternals and seL(JPplies- Thereupon CONTRACTOR shall only be entitled to
payment for Work perform less any monies previously paid 1o CONTRACTOR. A
waiver of any one defaull hereunder shall not be considered a waiver to any
subsequent default.
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PROJECT TERMINATION CLAUSES |

“Material Breach” for Termination For Cause Clause
may be defined:

Contractor’'s persistently fails To perforrm the Work;
Conftractor's disregard of Laws or Regulations; or
Contractor abandons the Work
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PRACTICETIP

Strictly adhere 1o notice and right 1o cure provisions
Think twice before abandoning the jobsite
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F. LLQUIDATED DAMAGES

An owner's damages stemming from a contractor default
are the cost of completing or corechng the contractor's
work {direct damages) and other loss suffered by the
owner as a result of the defaull, such as loss related to
delays caused by the defaull {[consequenhal damages).

Liquidated damages clauses are appropnate when
calculating actual damages i1s difficult. The damages are
“hquidated” In the sense that the contract sets forth a
specific sum that will be paid as damages, whatever the
acltual amount of damages may be. Courts will typically
not uphold "Iiquidated damages™ clauses if the damages
are disproporhionate to the injury, or if the amount of
hquidated damages appears to be infended as punitive
as opposed to far compensahon for the injury.
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LIQUIDATED DAMAGES

Sample Liquidated Damages Clause:

If the work is delayed due 1o neglect of the
Contractor, the Contractor agrees to pay the Owner
$fdollaramount of daily liquidated damages] per
day as liguidated damages until such time as the
work is completed.
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LIQUIDATED DAMAGES

Oklahoma law has much to say on the subject. 15 O.S. § 215 provides:

A A stipulation or condition in a contract excepta contract to purchase
and sell real property, providing for the payment of an amount which shall
be presumed to be the amount of damage sustained by a breach of such
contract, shall be held valid, when, from the nature of the case, it would be
impracticable or exiremely difficull to fix the actuvaldamage.

Sum provided as liquidated damages, if there is only partialbreach,is
“penallty,” and only actualdamages are recoverable. CGrarvers v, Filzpcniric i,
Ciklen., 125 Oiklen. 1 24, 260G 1. 10G {19225

Party to contract cannot recover liquidated damages for breach for which
he himselfis responsible, or fo which he has coniributed. Sl v. Cily ol
feabilereyorcaly, Olklen., 1 1. Oiklen. 204, 245 . 994 {1 924]).
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KEY SOURCES

« Oklahoma Constfructiontiaw, Randi Donaldson
Carey, Thomson Reuters

= Construction Litigation Handbook, James Acret and
AnNnnette Davis Perrochet, West

= AmdJdur Trials, AmJdur Proof of Facts, Causes of Action
= | aw of Remedies, Dobbs, West

= Bruner & O'Connoron ConstructionLaw, Thomson
Reuters

The ConstructionContracts Book, American Bar
Association
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